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IN THE 
UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 


No. 22163 


Lawrence Ray, 
Appellant 
Vv. 
United States of America, 


Appellee 


Appeal from the United States District Court for 
the District of Columbia 
(Hart, J.) 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

On the 7th day of May, 1968, Appellant was found guilty on 
two counts of assault with a dangerous weapon following a jury trial 
in the United States District Court for the District of Columbia. On 
the 28th day of June, 1968, Appellant was sentenced from two to six 
years for each assault, sentences to run concurrently, with Appellant 
to serve the first six months of said sentence in jail, the balance 
of the sentence being suspended and Appellant placed on probation 


five years; and, it is from this conviction and sentence that the 


Appellant files this ‘appeal. This Court has jurisdiction to review 


this conviction and sentence pursuant to 28 U.S.C.A., Scction 1291 


(July 7, 1958, Pub. L. 85-508, Section 12(e), 72 Stat. 348). 


A= 


STATEMENT OF FACTS 


| 
On the 5th day of December, 1967, Leon Holomon was attacked 


‘by a group of youths while leaving Mr. 2's Carry Out on Montello Ave- 

‘nue, in the northeast section of the District of Columbia. | Holomon, 
who succeeded in breaking away from the group of youths, ran several 
blocks to the home of a friend, Mrs. Savanah Smith. As Holomon ap- 
proached the house and reached the porch, two of the EE SSE chasing 
him caught him and threw him to the ground. After throwing Holomon 

' to the ground, the two youths then started to cut and slash Holomon 

| with a razor and a knife. While the two youths had Holomon down, he 
succeeded in calling for help and when Mrs. Smith approached the front 
door, the two youths assaulting Holomon fled. 

Holomon then notified the police of the incident and gave the 
police the name and description of both boys who had assaulted him, 
Appellant Ray being one of those boys identified by Holomon. 

Thereafter, the police investigated the incident ahd upon 
completion of their investigation Appellant Ray, along with the other 
youth identified by Holomon, was arrested and charged in a) three count 


| 
indictment handed down by the Grand Jury on January 2, 1968, and 


filed in the United States District Court for the District of Columbia 
on January 15, 1968, with assault with intent to kill and two counts 
of assault with a dangerous weapon. At Appellant Ray's arraignment 
on January 26, 1968, a plea of not guilty was entered and the case 
was set down for a jury trial. | 


On May 1, 1968, Appellant Ray was tried together with Roy 
| 


Free, Jr., by a jury in the United States District Court for the 


District of Columbia with the Honorable, George L. Hart, are, Judge, 
| 


ees 


presiding. On the third day of the trial, after the United States 
had rested its case, the Court granted defense counsel's Motion for a 
Judgment of Acquittal against Appellant Ray as to the first count of 
the indictment, assault with intent to kill. On May 7, 1968, the 
fifth day of trial, the jury returned a verdict of guilty against 
Appellant Ray on both counts of assault with a dangerous weapon. 

On June 28, 1968, Appellant Ray was sentenced from two to six 
years on each of the two counts for assault with a dangerous weapon, 
said sentences to run concurrently, with Appellant Ray serving the 
first six months of his sentence in jail, the balance being suspended 
and Appellant being placed on probation for five years; and, an ap- 
peal from the conviction and sentence was timely filed on behalf of 
the Appellant. 

QUESTIONS PRESENTED 

1. Did the Court commit reversible error in permitting the 
prosecution to impeach Appellant by means of argument and testimony 
as to his prior arrest for the May 17, 1967, incident with the prose- 
cuting witness? 

2. Did the Court commit reversible error in its examination 
of and comment on Appellant's alibi witness? 

3. Did the Court commit reversible error in permitting prose- 
cution to cross-examine Appellant outside the scope of direct 
examination? 

4. Did the Court commit reversible error in first permitting 


prosecution to make erroneous and bias statements in closing argument 


and secondly in failing to properly instruct the jury to disregard the 


statements? 


THE COURT COMMITTED REVERSIBLE ERROR IN | 
PERMITTING THE PROSECUTION TO IMPEACH APPELLANT BY MEANS 
OF ARGUMENT AND TESTIMONY AS TO HIS PRIOR ARREST FOR THE 
MAY 17, 1967, INCIDENT WITH THE PROSECUTING WITNESS . 


Appellant's first argument should be viewed through three 
different approaches. The first approach takes the position that in 
a criminal prosecution, evidence of offenses other than that for which 


the accused is on trial should not be admitted. See Hodge vs. United 
| 


States, 75 U.S. App. D.C. 332 (1942). 
The Court in permitting argument by prosecution (transcript 
pages 10-11, 583-584, pages 588-589, and pages 649-650) arid by per- 
mitting testimony (transcript pages 21-24, pages 121-124, |and pages 
564-566), referring to the May 17th incident, failed to properly 


balance the probative value of the evidence against the prejudice that 


| 
would result from the admission of such evidence. The prejudicial 
| 


effect of admitting prior convictions into evidence was discussed in 
the case of Pinkney vs. United States, 124 U.S. App. p.c. |209 (1966), 
where the Court stated, at page 211, its reasoning or finding evi- 

dence of prior convictions distasteful: 


"This Court has recognized that evidence of prior 
convictions must be received with caution, for 
such evidence ‘not only permits the prosecutor 
to throw doubt upon the defendant's testimony 
regarding the facts of the case being tried, but 
also may result in. casting such an atmosphere of 
aspersion and disrepute about the defendant as 
to convince the jury that he is an habitual law 
breaker who should be punished and confined for 
the general good of the community.' (Citation 
omitted) *** 'The Court need not rest on the as- 
sumption that juries can compartmentalize their 
minds and hear things for one purpose and not 
for another.'" 
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The Court, inithis case, failed to employ the balancing 

process necessary in determining whether such evidence should or 
should not be admitted. See McHale vs. United States, U.S. App. D.C. 

(1968). The considerations to be applied in this balancing 
process have been clearly set forth by this Court in the case of 
Luck vs. United States, 121 U.S. App. D.c. 151 (1965) and Gordon vs. 
United States, 127 U.S. App. D.C. 343 (1967). The Luck (Gupra.) 
decision set forth such decisive factors as the nature of prior 
exrimes, the length of the criminal records, the age of the defendant, 
the circumstances surrounding defendant's background, the need for 
the jury to hear all the evidence concerning the crime in question, 
and the desire to search for the truth without being prejudicial to 
the defendant. The United States Court of Appeals for the District 
of Columbia set down a rule of thumb in the Gordon (Supra.) case by 
which the Courts would admit prior convictions which rest on credi- 
bility, but by the same token would not admit crimes of a violent or 


assaultive nature since these crimes have no direct bearing on the 


defendant's honesty and veracity. On pages 128-130 of the transcript 


the Court ruled that evidence as to the May 17th incident was ad- 
missible 


",..solely for the purpose of showing the 
assaultive nature of Mr. Ray..." 


Thus, the Court failed to follow the guide lines, i.e., rule of 
thumb, set forth in the Gordon (Supra.) case and in making its ruling 
aid not apply the factors set forth in the Luck (Supra.) case. 

As late as September, 1968, this Court has applied the 
doctrines of Luck (Supra.) and Gordon (Supra.) in reviewing cases 
where prior convictions have been admitted in evidence for the 


purpose of impeaching the defendant's credibility. An example of 
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such a case is Jones vs. United States, U.S. App. D.c. (1968), where 

the Court reversed the District Court on the premise that a prior con— 
viction for assault should have been excluded under Luck (Supra) and 

Gordon (Supra.). This appeal rests on the same foundation ag does the 
Jones (Supra.) case and for that purpose the Court should rule that: 

"-eacts of violence...which may result from a short 

temper, a combative nature, extreme provocation, or 


other causes, generally have little or no direct | 
bearing on honesty or veracity...'" Jones (Supra.). 


Thus, all testimony of the May 17th incident should not have 
been admitted because the prejudice brought out in such testimony out- 
weighed the probative value. See Michelson vs. United States, 335 U.S. 
469, 475-476 (1948). 

Appellant's second approach to the first argument concerns the 
basis on which such evidence of prior convictions can be admitted. The 
District of Columbia Code, Title 14, Section 305, states as follows: 

"A person is not incompetent to testify in either civil 

or criminal proceedings, by reason of his having been 
convicted of a crime. The fact of conviction may be 
given in evidence to effect his credibility as a wit 
ness, either upon the cross-examination of the witne 
or by the evidence aliunde..." 
There is no evidence presented by the United States Attorney ko show 
that the Appellant was convicted of any crime resulting from the May 
17th incident. However, the only questions of whether or mot ene 
Appellant was convicted of any crime arising from the May 17th inci- 
dent was left clearly to the imagination of the jury and the Court in 
admitting evidence of this incident permitted the prosecution to im- 
peach Appellant Ray for a crime for which he had never been convicted. 
The clear line of judicial interpretation of the above quoted 
code section was stated in Fenwick vs. United States, 102 U.S. App. 


D.C. 212 (1958) where, at page 214, the Court states: 


aF- 


“Clearly it would be improper, for impeachment 
purposes, to show accusation, arrest, or indict- 
ment as well against the accused in a criminal 
trial as against a witness in any case, civil 

or criminal." 


Also see Thomas vs. United States, 74 U.S. App. D.C. 167, (1941). 
This position was later expounded upon in the case of Lee vs. United 
States, 125 U.S. App. D.C. 126, (1966), where the Court, at page 129 
stated: 


"The rules of evidence observed in this jurisdiction, 
as elsewhere, 'did not countenance the impeachment 
of witnesses by otherwise inadmissible evidence 
directed to collateral issues. The policy served 
by these rules (i.e., the prevention of confusion 
and surprise) have peculiar force where the attempt 
is to discredit by means of proported misconduct 
short of conviction. And, these traditional 
policies aside, there is something inherently re- 
pugnant about adducing evidence of alleged crimes 
from which Appellant has already been given 


judicial deliverance..." 
(Emphasis added) 


Thus, the Court permitted the prosecution to impeach Appellant 
Ray on an incident which occurred on May 17th, approximately seven 
months prior to the Dccember 5th attack on the prosecuting witness. 
The Court in permitting such impeachment, failed to determine whether 
or not the Appellant was being impeached as a result of a prior con- 


viction, so that if this Court finds that the trial Court did in fact 


properly apply the Luck (Supra.) and Gordon (Supra.) doctrines in ad- 


mitting evidence of a prior conviction, this Court must now reverse 
on the basis that there was no prior conviction, therefore, making 
all testimony and argument as to the May 17th incident inadmissible 
against Appellant Ray. 

The third approach is based on Appellant's Motion for Mis- 


trial (transcript pages 129-133) on the basis that once the trial 
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| Court admitted evidence as to the May 17th incident there ghould have 

i been a severance so that Appellant would not be forced to defend two 

. eases at one time. The trial Court placed Appellant Ray in a pre- 
judicial position by forcing him to provide a defense not only for the 
: December 5th assault, but also for the May 17th incident. _In so doing, 
| the trial Court failed to follow the sound reasoning against the pre- 
judicial effect of joinder as was set forth in the case of [Drew vs. 
United States, 118 U.S. App. D.C. 11 (1964), where the Court set forth 
the following rule on page 14: i 


"The argument against joinder is that the defendant 
may be prejudiced for one or more of the following 
reasons: 
| 
(1) He may become embarrassed or confounded | 

in presenting separate defenses; 


(2) The jury may use the evidence of one of 
the crimes charged to infer a criminal 
disposition on the part of the defendant, 
from which is found his guilt of the 
other crime or crimes charged; or 


(3) The jury may accumulate the evidence of | 
the various crimes charged and find guilt 
when, if considered separately, it would) 
not so find." 


See also Cupo vs. United States, 123 U.S. App. D.C. 324 (1966). The 


trial Court's failure to properly interpret the prejudicial effect of 
admitting the May 17th incident into evidence forced Appellant Ray to 
defend the present charge against him and a second charge which had 
earlier been dismissed. 
Thus, no matter which approach this Court takes an) ruting on 
Appellant's first argument, the conclusion can only be that the evi- 
dence of the May 17th incident was inadmissible and that the trial 


Court committed reversible error in permitting the prosecution to 


present this evidence to the jury. 


THE COURT COMMITTED REVERSIBLE ERROR IN 
ITS EXAMINATION OF THE COMMENTS ON AP- 
PELLANT RAY'S ALIBI WITNESS. 

Appellant called as a witness one James Gray, who worked for 
the United Planning Organization and was Appellant's superior. Mr.Gray 
testified (transcript pages 173-178) in relation to Appellant's po- 
sition and duties with United Planning Organization. After Appellant 
finished questioning Mr’. Gray and after the prosecution was permitted 
to cross-examine Mr. Gray, the Court, at pages 187-188 of the trans- 
cript began to question thiswitness. The Court, acting like an ad- 
vocate, questioned Mr. Gray about the problem youths which the Ap- 
pellant works with and hangs around with, and in so doing, gave the 
impression to the jury that the Appellant was guilty just because of 
his association with these people. Such action by the Court gave the 
appearance of partisanship and in so doing presented to the jury the 


picture of a judge definitely favoring the prosecution. See Blunt vs. 


United States, 100 U S. App. D.C. 266 (1957); Wallace vs. United States 


281 F.2d 656 (4th Cir., 1960). 

The trial Court thus committed reversible error in its inter- 
vention, participation, and extensive questioning of Appellant's 
witness thereby denying Appellant of a fair and impartial trial by 


jury. 
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ARGUMENT 


III 


THE COURT COMMITTED REVERSIBLE ERROR IN 
PERMITTING PROSECUTION TO CROSS-EXAMINE 
DEFENDANT OUTSIDE THE SCOPE OF DIRECT 
EXAMINATION. 


Appellant took the stand in order to deny any parti 


cipation 


'in the December 5th assault on the prosecuting witness. Appellant 


only testified as to his whereabouts on December 5th and in 


| no way 


‘mentioned or discussed the May 17th incident. On cross-examination 


| (transcript pages 207-223) the prosecution was permitted, o 


objection of Appellant's counsel, to cross-examine Appellan 


ver the 


t as to the 


‘May 17th incident. In so doing, the Court failed to follow the long 


standing rule that the cross-examination of a defendant or witness is 


to be limited to matters embraced within the direct examina 


tion. See 


| Dixon vs. United States, 112 U.S. App. D.C. 366 (1962) and United 


States vs. Johnson, 285 F.2d 35 (9th Cir., 1960). 
The Court in denying Appellant's Motion for a Mistr 
(transcript page 208), stated that the Appellant 
"Has waived his immunity to testify. He may be 
questioned about anything that has anything to 
do with this case." 
‘The trial Court's ruling, viewed once again in reference to 
' first argument, failed to make a proper determination under 


(Supra.) and Gordon (Supra.) doctrines as to admissibility 


‘ convictions and also failed to determine whether or not the 


'incident resulted in Appellant's conviction. Thus, the tri 


error in permitting the prosecution to cross-examine Appell 


ithe scope of direct examination was doubly prejudicial to A 


ial 


| Appellant's 
the Luck 


bf prior 


ant beyond 
| 


ppellant. 


IV 

THE COURT COMMITTED REVERSIBLE ERROR IN 

FIRST PERMITTING PROSECUTION TO MAKE ER- 

RONEOUS AND BIAS STATEMENTS IN ITS CLOSING 

ARGUMENT AND SECOND IN FAILING TO PROPERLY 

INSTRUCT THE JURY TO DISREGARD THESE STATE- 

MENTS. 

In the closing argument for the prosecution, transcript page 

658, certain statements were made to the effect that while one of 
Appellant's witnesses was in Lorton, he wasn't available to work up a 
story and that the only reason this witness testified as he did was 
to improve his neighborhood business. Such remarks by the prosecution 


lead the jury to believe that the alibi witness was in fact committ- 


ing perjury. Once the Court realized the effect of this argument, an 


instruction should have been given which advised the jury that any 


inuendo of perjury should be disregarded. 
In the case of King vs. United States, 125 U.S. App. D.c. 318 
(1967), the Court stated, at page 329 that: 


"It is elementary that a prosecutor may not import 
his own testimony into a criminal trial." 


See also the case of Stuart vs. United States, 101 U.S. App. D.c. 51 
(1957), where the Court states that the misstatements of the prose- 
cution are extremely prejudicial in that the jury gives more credi- 


bility to the public official than to the public defender. 


CONCLUS ION 
For the foregoing reasons, it is submitted that the United 
States District Court for the District of Columbia committed reversi- 


ble error in admitting into evidence Appellant Ray's prior arrest for 
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the May 17th incident with the prosecuting witness; that the Court 

| committed reversible error in its extensive cross-examination of 
James Gray, one of Appellant's witnesses; that the Court committed 

| reversible error in permitting the prosecution to cross-examine 

' Appellant Ray beyond the scope of direct examination; and that the 

’ Court committed reversible error in first permitting the prosecution 

| to make erroneous and bias statements implicating perjury and col- 
lusion between the Appellant and David Miles. Accordingly, Appellant 

/ submits that the conviction and the sentence imposed as a tesult 


' thereof should be reversed and remanded for a new trial. 


| 
Respectfully submitted, 


STANLEY H. KAMEROW 


AND 
DAVID S. GREENE 
Attorney for Appellant 
Appointed by this Court 
1025 Vermont Avenue, N. W. 
Washington, D. C. 


OF COUNSEL: 


KAMEROW & KAMEROW 
1025 Vermont Avenue, 
Washington, D. C. 
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ISSUES PRESENTED * 


In the opinion of the appellee, the following issues are 
presented : 


1. May evidence of an incident involving complainant 
‘and one appellant, which occurred prior to the assault 
charged, be admitted as probative of motive for the 
charged assault where: 


a. appellant struck and knocked complainant down dur- 
ing an argument, and was then shot in the leg by 
complainant; 

b. appellant was not convicted of any crime resulting 
from the incident; and 

c. it is made clear to the jury that only the one appel- 
lant was involved? 


2. Is it reversible error for the trial court to interrogate 
some of appellant’s witnesses where: 


a. counsel does not object to such questioning; 

b. the Court’s manner, in its effort to aid the eliciting 
of truth, is impartial, courteous and temporate; and 

ce. the Court instructs the jury that they are not to be 
influenced by how they might feel he thinks the case 
should be decided? 


3. Does the prosecutor’s cross examination require re- 
versal where: 


a. the subjects explored were: (1) the presence of one 
appellant at the place of origin of the crime, a youth 
hangout which he frequented; (2) the bias or mo- 
tive of one appellant, and (3) the basis for a char- 
acter witness’ reputation testimony; 

. the trial court, in its discretion, ruled that each line 
of questioning was permissible; and 
appellants have not demonstrated that they were sub- 
stantially prejudiced in any way? 


Iv 


4. Does the prosecutor’s closing argument require re- 
versal where: 


a. he made one misstatement, regarding the voluntary 
appearance of a character witness, which could not 
have prejudiced appellants; 

. his other remarks were unobjected to by counsel, and 
similarly could not have substantially prejudiced 
appellants; and 

ce. his remarks as to possible false testimony of defense 
witnesses were supported by the evidence, and were 
phrased in a manner that the jury would understand 
as fair comment on the evidence and not personal 
testimony? 


* This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


By indictment filed January 15, 1968 appellants were 
charged with two counts of assault with a dangerous weap- 
on (knife and razor), 22 D.C. Code § 502, and one count 


(1) 
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of assault with intent to kill, 22 D.C. Code § 501.* At trial 
on May 1, 2, 3, 6 and 7, 1968, before United States Dis- 
| trict Court Judge George L. Hart, Jr., sitting with a jury, 
appellants were convicted of both § 502 counts. On June 
| 28, 1968, Judge Hart sentenced both appellants to terms 
of two to six years for each assault, sentences to be served 
concurrently. Each appellant was required to serve the 
first six months of his sentence in jail, the balance being 
suspended with appellant being placed on probation for 
five years. This appeal followed. 

At trial, the following was brought out: In the early 
evening of December 5, 1967 complainant, accompanied by 
| a friend, Bernice McCullough, entered a local youth hang- 
‘ out, Mr. Z’s Carryout on Montello Avenue, Northeast, to 
' buy sandwiches (Tr. $1, 32). Inside the store, complain- 
' ant recognized appellant Ray whom he knew well (Tr. 19, 
20, 53, 54). 

Several months previously, in May of 1967, while com- 
plainant was working in the nearby Compact Supermar- 
ket, appellant Ray argued with complainant about the lat- 
i ter’s refusal to give Ray a quarter. He invited complain- 
ant to kiss his backside. (Tr. 20, 28.) A few days later 
on May 17th, a similar demand for a quarter was re- 
buffed. This time Ray stepped behind the counter and hit 
complainant in the face, knocking him down. Complainant 
then reached for a gun under the counter and shot Ray in 
the leg. (Tr. 21-25.) Some time later Ray again ap- 
proached complainant while he was working at the market 
and threatened him with words to the effect: “We're going 
to get you...” (Tr. 566). 

As complainant started to leave Mr. Z’s Carryout, a 
group of boys came into the store and one of them, appel- 
lant Free (a good friend of Ray’s whom complainant knew 
well—Tr. 234, 19, 20, 77) grabbed complainant across the 
shoulder and tried to pull him back into the store (Tr. 32, 


2The Court granted appellants’ motion for acquittal on the § 501 
count, ruling that during the assault on complainant Leon Holman, 
an intent to kill complainant had not been sufficiently proven (Tr. 
171-173). 
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55, 57, 100). Complainant broke loose and ran, pursued 
by several boys (Tr. 32, 37). Afraid and screaming for 
help, complainant ran several blocks to the home of a 
friend, Mrs. Savannah Smith (Tr. 75, 76, 35). Complain- 
ant was caught while on Mrs. Smith’s porch and knocked 
down. Appellant Free cut him with a razor; appellant 
Ray cut him with a knife. (Tr. 32, 67, 71.)* When Mrs. 
Smith came to the door, the appellants ran away (Tr. 36, 
387). 

Medical records showed that Mr. Holman suffered mul- - 
tiple cutting wounds in the right shoulder, right forearm 
and right buttocks, requiring a total of 48 stitches (Tr. 
154, 155). Complainant reported the assault to the police, 
naming his assailants (Tr. 76). He identified both ap- 
pellants in-court as the men who perpetrated the assault 
(Tr. 47, 48). 

Appellant Ray’s defense was that he remained in the 
carryout while the assault took place (Tr. 194, 199, 261). 
Appellant Free’s defense was that he was some five blocks 
away from the carryout, at his girl friend’s home watch- 


ing television, when the attack occurred (Tr. 297, 298). 
Several friends very precisely corroborated details of 
Free’s story, demonstrating uncanny ability to reconstruct 
the events of this particular evening. The jury found com- 
plainant Holman’s version of the events more worthy of 
belief. 


2 The record is clear that appellants aided and abetted each other 
in assaulting complainant with two distinct dangerous weapons. 
Regarding the law on aiding and abetting, the jury was appropri- 
ately charged (Tr. 676, 677). 


4 
ARGUMENT 


I. The trial court did not err in receiving evidence and 
permitting argument concerning the May 17th assault 
incident between appellant Ray and complainant, since 
that evidence demonstrated a motive for the crime 
charged. 


(Tr. 10-11, 22-25, 27, 49, 62, 128-136, 208-223, 588, 
600-01, 618-14, 652) 


A. Appellant Ray. 


Appellant Ray contends that evidence of his assault on 
complainant occurring May 17, 1967 should not have been 

admitted since appellant was thereby unfairly prejudiced 
i (Ray Br. 4). This contention is without merit. It is a 
principle of great durability that evidence of other crimes, 
albeit to some extent prejudicial, may nonetheless be ad- 
| mitted for some substantial legitimate purpose such as 
showing motive. Drew v. United States, 118 U.S. App. 
D.C. 11, 331 F.2d 85 (1964) ; Bracey v. United States, 79 
U.S. App. D.C. 28, 142 F.2d 85, cert. denied, 322 U.S. 762 
(1944) ; cf., Hodge v. United States, 75 U.S. App. D.C. 
332, 126 F.2d 849, (1942). 

Here the prior assault incident, culminating in com- 
plainant’s shooting Ray, establishes a motive for the vi- 
cious, and otherwise hard to explain, assault charged. 
Counsel for appellant below agreed that evidence of motive 
would be properly admissible, and the Court ruled that this 
testimony showed a motive for the December 5th attack 
(Tr. 180). The trial court did not err, therefore, in re- 
ceiving this line of evidence. Since this evidence was 
properly before the jury, the prosecution had the right to 
fully comment upon it and its relevance. Johnson v. 
United States, 121 U.S. App. D.C. 19, 347 F.2d 803 
(1965) ; Pritchett v. United States, 87 U.S. App. D.C. 374, 
185 F.2d 438, cert. denied, 341 U.S. 905 (1951). Appel- 
lants have nowhere contended that the prosecutor’s allu- 
sions to the prior assault incident were either distorted or 
otherwise unfair. 
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Appellant Ray cites several cases discussing impeach- 
ment by prior convictions (Ray Br. 4-7) in support of his 
contention that evidence of the prior assault should have 
been excluded. We submit that these cases are largely in- 
apposite since no evidence of Ray’s having been convicted 

‘of any crime based on the May 17th incident was intro- 

‘duced (Ray Br. 6), and since the evidence in question was 

‘not introduced to impeach appellant, but rather for the 

' independently admissible purpose of showing Ray’s motive 
for the December 5th assault. 

Appellant Ray also contends (Ray Br. 8) that he was 
"prejudiced by being forced to defend against two charges 
‘at the same time. This contention is without merit. Ap- 
' pellant’s argument for some type of severance from the 
‘ assault with which he is not now charged is nothing more 

than a restatement that he regards the evidence allowed 
‘in as prejudicial, This argument is of no force since only 
' one erime was in fact charged, and evidence of the other 
was independently admissible. Drew v. United States, 
' supra, Asa practical matter then, there was nothing to 
sever. Also as a practical matter, there is no reason to 
‘ assume that the jury would have regarded Ray, who 
punched complainant due to an argument over 25 cents, 
as more blameworthy than complainant, who retaliated by 
shooting Ray in the leg. Therefore we submit that Ray 
was not substantially prejudiced, and that any minor 
' prejudice he may have suffered was outweighed by other 
: valid considerations in the trial’s search for truth, and 
‘ hence does not constitute grounds for reversal.* 


B. Appellant Free. 


Appellant Free contends (Free Br. 4) that occasional 
careless usage of pronouns on the part of complainant and 
the prosecutor erroneously connected him with the May 


2The record shows (e.g. Tr. 24, 128-183) that the Court did 
balance the possible prejudice of the assault incident against its 
probative value. Resolution of the problem in favor of admission 
was an exercise of sound judicial discretion, concerning which we 
see no evidence of abuse. 
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17th assault, and reversal of his conviction is required 
since the Court failed to delete and restrict such testimony 
and argument. We submit that a reading of the entire 
record leaves no doubt that the jury understood that only 
Ray was involved in the May 17th incident; appellant 
Free, therefore, was not prejudiced in any way.* 

Appellant Free’s cases (Free Br. 5-7) deal with the 
thorny problem of the transference in the minds of the 
jury of admissions or hearsay declarations from one de- 
fendant to another. The likelihood of this danger is diffi- 
cult to access. Here, on the contrary, we are concerned 
only with the danger of whether “incorrect and vague 
references” (Free Br. 7) have been substantial enough to 
confuse the jury. This is a problem of a very different 
quality. We submit that its resolution best lies in the 
sound judgment of the presiding judge. 

The Court below did attempt to minimize confusion by 
such measures as admonishing counsel to be specific as to 
each defendant (Tr. 27), and to keep questions short and 
simple (Tr. 62). On balance, after hearing extensive 
argument from Free’s counsel, the trial court ruled that 


“The story of Ray’s, not Free’s, involvement in the May 17th 
incident is first previewed in the prosecutor’s opening statement 
(Tr. 10, 11). 

Complainant Holman talks of Ray and May 17th together at 
Tr. 22-25. Free is not mentioned. 

The following cross-examination of complainant appears at Tr. 
49: 


Q. I believe you stated in response to one of Mr. Schoenfeld’s 
questions that on this occasion the defendant, Lawrence Ray, 
assaulted you and you had occasion to shoot him, is that 
correct? 

A. Right. 


On cross-examination, Ray testified extensively concerning the 
May 17th incident (Tr. 208-223). Free was not mentioned. 

In summation the prosecutor reminded the jury that one of the 
defendants, Ray, was involved in a previous incident with complain- 
ant (Tr. 588). And the defense, in closing, refreshed the jury’s 
recollection as to the testimony of Ray’s involvement in the May 
17th incident (Tr. 600, 601, 613, 614, 652). 

We submit that the few slips appellant has uncovered are incon- 
sequential in the context of the total 715 page record. 
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Free had not been prejudiced by possible confusion (Tr. 
133-136). An appellate court is in a less ideal position to 
determine to what degree, if any, confusion actually exist- 
ed. It would thus be inappropriate on appeal to CES 
the trial court’s discretionary ruling. 


Il. The trial court did not err in its questioning of some 
of appellants’ witnesses. 


(Tr. 187-189, 438-439, 468-470, 486-499, 667) 


Following their being cross-examined, Judge Hart ad- 
dressed his own questions to some of appellants’ witnesses. 
It is well settled that a federal court judge conducting a 
jury trial is not a mere moderator, required to sit mute 
and inert throughout the proceedings. He may interro- 
gate witnesses when he believes it will aid in eliciting 
truth. Glasser v. United States, 185 U.S. 60 (1942); 
Roberts v. United States, 109 U.S. App. D.C. 75, 284 F.2d 
209 (1960). Judicial intervention within reasonable 
grounds because of seeming inadequacy of examination or 
cross-examination, or to draw more information from 
witnesses who are either reluctant, inarticulate, or less 
than candid, is permissible notwithstanding the possibility 
that responses elicited may be unfavorable to defendants. 
Jackson v. United States, 117 U.S. App. D.C. 325, 329 
F.2d 893 (1964). The extent to which the Court may 
examine lies in its sound discretion and becomes revers- 
ible error only where a clear abuse of discretion results in 
manifest injustice to the complaining party. Glasser v. 
United States, supra. Such an abuse did not occur in the 
case at bar. 

Initially we note that counsel below at no point objected 
to the Court’s interrogations. Not only does this require a 
finding of plain error affecting substantial rights to com- 
pel reversal, Fed. R. Crim. P. 52(b), but it suggests that 
in context, counsel below did not consider the Court’s 
queries sufficiently alarming to deprive appellants of the 
fair trial to which they were entitled. 
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Appellant Ray objects to the Court’s exchange with wit- 
ness Gray (Tr. 187-189), while appellant Free considers 
- the exchange with witness Brooks (Tr. 438, 489), witness 
| Fitzpatrick (Tr. 468-470), and witness Rich (Tr. 486- 
499) objectionable. None of these exchanges reveals the 
degree of excessive partiality which resulted in reversals 
in the cases appellants cite. Only once was the exchange 
extensive;* the others were quite brief. All were courte- 
ous and temperate, and could only have impressed the jury 
' as an impartial effort by the trial court to further the 
search for truth. 

In order to preclude any jury misunderstanding, the 
Court cautioned them in its charge at Tr. 667: 


I caution you that you are not to draw any infer- 
ence, nor are you to permit yourselves to be influenced 
with respect to the guilt or innocence of the defend- 
ants, or either of them, by any ruling of this Court 
during the course of the trial. Nothing that the 
Court has said during the course of the trial, or that 
the Court will say during this charge, should carry 
with it any suggestion as to how the Court feels this 
ease should be decided, for, as I have said, you are 
the sole judges of the issues of fact in the case, and 
for me to suggest how you should decide these facts 
would constitute a wholly unwarranted assumption of 
your prerogatives in the case. 


Viewing all the circumstances, we submit that the trial 
court did not transcend the bounds of fairness or the ap- 
pearance of fairness. Therefore, no grounds for reversal 
exist, 


5 The questioning of Mr. Rich to test the accuracy of his recollec- 
tion for details and thus aid the jury in determining the witness’ 
reliability and credibility is similar to that previously approved by 
this Court in Roberts v. United States, supra. 
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IIL. The prosecutor’s cross examination of appellant Ray, 
Ray’s witness Miles, and Free’s character witness 
Captain O’Bryant, was not improper in any way and 
does not constitute grounds for reversal. 


(Tr. 208, 251, 254, 264, 266, 550-556, 557-58) 


The scope and extent of permissible cross examination 
lies largely within the discretion of the trial court. Glasser 
v. United States, supra; Alford v. United States, 282 U.S. 

| 687 (1931). Reasonably wide latitude should be permit- 
ted. Lindsey v. United States, 77 U.S. App. D.C. 1, 1383 

: F.2d 368 (1942). Reversal is appropriate only where an 

: abuse of discretion effects substantial prejudice. Howard 

iv. United States, 128 U.S. App. D.C. 336, 389 F.2d 287 

, (1967). We do not feel that appellants have demonstrated 
any such abuse or prejudice. 

Appellant Free objects (Free Br. 9) to the questioning 
of Ray’s witness Mr. Miles concerning whether Free was 

: in the carryout the evening of December 5th. The testi- 
/mony requested was clearly relevant to the witness’ testi- 
, Mony on direct examination. Miles had testified that 
neighborhood youths frequented his establishment (Tr. 
251), and that ten or twelve were there on December 5th 
i when complainant entered (Tr. 254). On cross examina- 
, tion he stated that several of the teenagers were pretty 
: steady customers (Tr. 264). The prosecutor then asked 
if Free was such a steady customer (Tr. 264, Answer: 
“off and on”), and if Miles saw him in the store on De- 
_cember 5th (Tr. 266, Answer: “don’t know”). We submit 
, that questions directed to the point of whether Free was 
iin the group of youths in the store or was otherwise seen 
there within a close time period were within the ambit of 
permissible cross examination. Particularly in view of 
; the responses elicited, we fail to see how Free can claim 
that he was thereby prejudiced. 

Appellant Ray contends (Ray Br. 10) that the Court 

: erred in allowing the prosecutor to cross examine him with 
| regards to the May 17th incident. This contention has 


¢ The Court’s response to appellant’s protests (Tr. 208) should be 
: read as deciding only that Ray, having waived his immunity to 
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no merit. Wide leeway is given on cross examination to 
explore the motives and biases of witnesses. Jones v. 
Schank, 101 U.S. App. D.C. 336, 248 F.2d 658 (1957) ; 
McFarland v. United States, 85 U.S. App. D.C. 19, 174 
F.2d 538 (1949) ; Dixon v. United States, 112 U.S. App. 
D.C. 366, 303 F.2d 226 (1962). The weight of everything 
Ray testified to on direct examination could be affected by 
his behavior on May 17th. The extent of inquiry into such 
collateral matters which affect credibility is for the trial 
court’s discretion. Lindsey v. United States, supra. We 
submit there was no abuse. 

Again, we fail to see how appellant could have been 
prejudiced by the exchange that took place. Full details 
of complainant’s version of the May 17th incident were 
already before the jury Ray’s version could only have 
helped him, if the jury believed him, since by his version 
he was less deserving of blame. 

Appellant Free contends (Free Br. 10) that the Court 
erred in permitting the prosecution to exceed the proper 
limits of cross examination of Free’s character witness, 
Captain O’Bryant. He accuses the Court of failing “to 
act in good faith” (Free Br. 11). We believe there is no 
support in the record for this contention. 

The exchange between the witness and the prosecutor 
consisted of little more than the question: “... what [was 
it that] you heard in the community concerning Mr. Free 
which leads you to make the statement that some people 
thought less highly of him?” (Tr. 557), to which the wit- 
ness replied that there was talk of occasional instances of 
rowdyism, but he couldn’t think of a specific instance (Tr. 
558). We fail to see any damage to appellant resulting 
therefrom. In any event, cross examination going to the 
basis of a character witness’ testimony is permissible, 
Michelson v. United States, 385 U.S. 469 (1948) ; Awk- 
ward v. United States, 122 U.S. App. D.C. 165, 352 F.2d 


testify, would be treated like any other witness. This is entirely 
proper since no complications relating to an attempt to introduce 
evidence of prior convictions arose. 


il 


' 641 (1965), and the trial court’s discretion in this matter 
is broad, Shimon v. United States, 122 U.S. App. D.C. 152, 

| 852 F.2d 449 (1965). The trial court decided to allow the 
cross examination in question after hearing argument 
from all sides (Tr. 550-556). We submit there is no evi- 
dence of abuse of discretion. 


IV. The prosecutor’s remarks in closing argument did 
not constitute reversible error. 


(Tr. 547-49, 649, 654-663) 


When his arguments are not foul, generous leeway is 
afforded the prosecutor in his summation. Only substan- 
tial prejudice to appellant would compel reversal. Cross 
v. United States, 122 U.S. App. D.C. 288, 353 F.2d 454 
(1965). Appellants would have to show that the prose- 
' eutor’s comments rendered substantial the possibility that 
the jury’s judgment was swayed, and a fair consideration 
| of appellants’ guilt or innocence precluded. Kotteakos v. 
United States, 328 U.S. 750 (1946). No such prejudice 
has been shown here. 

Appellant Free objects to the prosecutor’s remark that 
| his character witness appeared under subpoena (Free Br. 
12). Since the crux of Captain O’Bryant’s testimony (Tr. 
' 547-49) was no more favorable to Free than that some 
i members of the community held his peace and orderliness 
in high esteem while others felt the opposite (with the 
former slightly predominating), we do not believe that 
appellant could have been substantially prejudiced by the 
. prosecutor’s honest mistake. Nor did the trial court (Tr. 
| 668). An honest misrepresentation is in itself not preju- 
| dicial and does not compel reversal. King v. United States, 
' 125 U.S. App. D.C. 318, 872 F.2d 383 (1967). 

' In addition, appellants for the first time object to sug- 


| gestions to the jury that their witnesses may not be totally 
' truthful (Ray Br. 11, Free Br. 12), and Free also objects 
' now to a mistaken reference to him regarding the May 
_ 17th incident (Free Br. 12). Concerning these objections, 
appellants were silent below and should not be permitted 


12 


to question the propriety of the summation before this 
forum. United States v. Socony Vacuum Oil Co., 310 US. 
150 (1940) ; Karikas v. United States, 111 U.S. App. D.C. 
$12, 296 F.2d 484 (1961) ; Accardo v. United States, 102 
U.S. App. D.C. 4, 249 F.2d 519 (1957). 

In any event, appellants were not substantially preju- 
diced. The reference to Free and May 17th (Tr. 649) 
was a slip of the tongue which, in the context of the entire 
trial, could do appellant no harm. (See page 6, footnote 
#4, supra.) The prosecutor’s discussion as to truthfulness 
of witnesses (see Tr. 654-663) was within the realm of 
fair comment since irreconcilable testimony existed which 
proved that somebody was not telling the truth. Counsel 
argued in a temperate manner, directing his appeal to 
logic and not passion. He was well within the ambit of 
permissible advocacy when he submitted to the jury that 
part of the testimony favorable to appellants was not 
worthy of belief. In context, his remarks were undoubt- 
edly understood as advocacy and not personal testimony. 
We submit that neither alone, nor in combination, did any 
of counsel’s remarks prejudice appellants to the extent 
that reversal would be appropriate.” 


7? Appellants’ cases arguing for reversal are, we believe, readily 
distinguishable (Ray Br. 11, Free Br. 18). In King v. United 
States, 125 U.S. App. D.C. 318, 372 F.2d 383 (1967) the prosecutor’s 
testimony which the Court forbids is his own medical opinion, 
not in evidence. In Corley v. United States, 124 U.S. App. D.C. 351, 
865 F.2d 884 (1966), the prosecutor’s closing included a garbled 
misstatement of defendant’s alibi which significantly departed from 
the true defense position. Over counsel’s objection and a jury 
request, the trial court refused a clarification. Finally, Stewart v. 
United States, 101 U.S. App. D.C. 51, 247 F.2d 42 (1957) was a 
capital case where, despite no foundation in the record, the prose- 
cutor repeatedly asserted his belief that perjury was being com- 
mitted. None of these cases compel this Court to find reversible 
error in the case at bar. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Scott R. SCHOENFELD, 
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Assistant United States Attorneys. 
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